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§ 760.1312 Maintaining records. 

(a) Persons requesting benefits under 
this subpart must maintain records 
and accounts to document all eligi-
bility requirements specified in this 
subpart. Such records and accounts 
must be retained for 3 years after the 
date of payment to the dairy producer 
under this subpart. 

(b) Destruction of the records after 3 
years from the date of payment will be 
at the decision and risk of the party 
undertaking the destruction. 

§ 760.1313 Refunds; joint and several 
liability. 

(a) Any dairy producer that receives 
excess payment, payment as the result 
of erroneous information provided by 
any person, or payment resulting from 
a failure to comply with any require-
ment or condition for payment under 
this subpart, must refund the amount 
of that payment to FSA. 

(b) Any refund required will be due 
from the date of the disbursement by 
the agency with interest determined in 
accordance with paragraph (d) of this 
section and late payment charges as 
provided in 7 CFR part 1403. 

(c) Each dairy producer that has an 
interest in the dairy operation will be 
jointly and severally liable for any re-
fund and related charges found to be 
due to FSA. 

(d) Interest will be applicable to any 
refunds to FSA required in accordance 
with 7 CFR parts 792 and 1403. Such in-
terest will be charged at the rate that 
the U.S. Department of the Treasury 
charges FSA for funds, and will accrue 
from the date FSA made the payment 
to the date the refund is repaid. 

(e) FSA may waive the accrual of in-
terest if it determines that the cause of 
the erroneous payment was not due to 
any action of the person or entity, or 
was beyond the control of the person or 
entity committing the violation. Any 
waiver is at the discretion of FSA 
alone. 

§ 760.1314 Miscellaneous provisions. 

(a) Offset. FSA may offset or with-
hold any amount due to FSA from any 
benefit provided under this subpart in 
accordance with the provisions of 7 
CFR part 1403. 

(b) Claims. Claims or debts will be 
settled in accordance with the provi-
sions of 7 CFR part 1403. 

(c) Other interests. Payments or any 
portion thereof due under this subpart 
will be made without regard to ques-
tions of title under State law and with-
out regard to any claim or lien against 
the milk production, or proceeds there-
of, in favor of the owner or any other 
creditor except agencies and instru-
mentalities of the U.S. Government. 

(d) Assignments. Any dairy producer 
entitled to any payment under this 
part may assign any payments in ac-
cordance with the provisions of 7 CFR 
part 1404. 

(e) Violations of highly erodible land 
and wetland conservation provisions. The 
provisions of part 12 of this title apply 
to this subpart. That part sets out cer-
tain conservation requirements as a 
general condition for farm benefits. 

(f) Violations regarding controlled sub-
stances. The provisions of § 718.6 of this 
title, which generally limit program 
payment eligibility for persons who 
have engaged in certain offenses with 
respect to controlled substances, will 
apply to this subpart. 

PART 761—FARM LOAN PRO-
GRAMS; GENERAL PROGRAM 
ADMINISTRATION 

Subpart A—General Provisions 

Sec. 
761.1 Introduction. 
761.2 Abbreviations and definitions. 
761.3 Civil rights. 
761.4 Conflict of interest. 
761.5 Restrictions on lobbying. 
761.6 Appeals. 
761.7 Appraisals. 
761.8 Loan limitations. 
761.9 Interest rates for direct loans. 
761.10 Planning and performing construc-

tion and other development. 
761.11–761.50 [Reserved] 

Subpart B—Supervised Bank Accounts 

761.51 Establishing a supervised bank ac-
count. 

761.52 Deposits into a supervised bank ac-
count. 

761.53 Interest bearing accounts. 
761.54 Withdrawals from a supervised bank 

account. 
761.55 Closing a supervised bank account. 
761.56–761.100 [Reserved] 
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Subpart C—Supervised Credit 

761.101 Applicability. 
761.102 Borrower recordkeeping, reporting, 

and supervision. 
761.103 Farm assessment. 
761.104 Developing the farm operating plan. 
761.105 Year-end analysis. 
761.106–761.200 [Reserved] 

Subpart D—Allocation of Farm Loan 
Programs Funds to State Offices 

761.201 Purpose. 
761.202 Timing of allocations. 
761.203 National reserves for Farm Owner-

ship and Operating loans. 
761.204 Methods of allocating funds to State 

Offices. 
761.205 Computing the formula allocation. 
761.206 Pooling of unobligated funds allo-

cated to State Offices. 
761.207 Distribution of loan funds by State 

Offices. 
761.208 Target participation rates for so-

cially disadvantaged groups. 
761.209 Loan funds for beginning farmers. 
761.210 CL funds. 
761.211 Transfer of funds. 

AUTHORITY: 5 U.S.C. 301 and 7 U.S.C. 1989. 

SOURCE: 72 FR 63285, Nov. 8, 2007, unless 
otherwise noted. 

EFFECTIVE DATE NOTE: At 76 FR 75430, Dec. 
2, 2011, part 761 was amended by revising the 
part heading, effective Jan. 3, 2012. For the 
convenience of the user, the revised text is 
set forth as follows: 

PART 761—FARM LOAN PROGRAMS; 
GENERAL PROGRAM ADMINISTRATION 

Subpart A—General Provisions 

§ 761.1 Introduction. 
(a) The Administrator delegates the 

responsibility to administer Farm 
Loan Programs of the Consolidated 
Farm and Rural Development Act (7 
U.S.C. 1921 et seq.) to the Deputy Ad-
ministrator for Farm Loan Programs 
subject to any limitations established 
in 7 CFR 2.16(a)(2) and 7 CFR 2.42. 

(b) The Deputy Administrator may: 
(1) Redelegate authorities received 

under subparagraph (a); and 
(2) Establish procedures for further 

redelegation of authority. 
(c) Parts 761 through 767 describe the 

Agency’s policies for its Farm Loan 
Programs. The objective of these pro-
grams is to provide supervised credit 
and management assistance to eligible 

farmers to become owners or operators, 
or both, of family farms, to continue 
such operations when credit is not 
available elsewhere, or to return to 
normal farming operations after sus-
taining substantial losses as a result of 
a designated or declared disaster. The 
programs are designed to allow those 
who participate to transition to pri-
vate commercial credit or other 
sources of credit in the shortest period 
of time practicable through the use of 
supervised credit, including farm as-
sessments, borrower training, market 
placement, and borrower graduation 
requirements. These regulations apply 
to loan applicants, borrowers, lenders, 
holders, Agency personnel, and other 
parties involved in making, guaran-
teeing, holding, servicing, or liqui-
dating such loans. 

(d) This part describes the Agency’s 
general and administrative policies for 
its guaranteed and direct Farm Loan 
Programs. In general, this part ad-
dresses issues that affect both guaran-
teed and direct loan programs. 

[72 FR 63285, Nov. 8, 2007, as amended at 76 
FR 5057, Jan. 28, 2011] 

§ 761.2 Abbreviations and definitions. 
The following abbreviations and defi-

nitions are applicable to the Farm 
Loan Programs addressed in parts 761 
through 767 unless otherwise noted. 

(a) Abbreviations. 
CL Conservation Loan. 
CLP Certified Lender Program. 
DSA Disaster Set-Aside. 
EE Economic Emergency loan. 
EM Emergency loan. 
FLP Farm Loan Programs. 
FO Farm Ownership loan. 
FSA Farm Service Agency, an Agen-

cy of the USDA, including its personnel 
and any successor Agency. 

Lo-Doc Low-Documentation Oper-
ating loan. 

NRCS National Resources and Con-
servation Service, USDA. 

OGC Office of the General Counsel of 
the USDA. 

OL Operating loan. 
PLP Preferred Lender Program. 
RHF Rural Housing loan for farm 

service buildings. 
RL Recreation loan. 
SAA Shared Appreciation Agreement. 
SA Shared Appreciation loan. 

VerDate Mar<15>2010 21:23 Mar 06, 2012 Jkt 226018 PO 00000 Frm 00170 Fmt 8010 Sfmt 8010 Q:\07\7V7 ofr150 PsN: PC150



161 

Farm Service Agency, USDA § 761.2 

SEL Standard Eligible Lender. 
ST Softwood Timber loan. 
SW Soil and Water loan. 
USDA United States Department of 

Agriculture. 
USPAP Uniform Standards of Profes-

sional Appraisal Practice. 
(b) Definitions. 
Abandoned security property is secu-

rity property that a borrower is not oc-
cupying, is not in possession of, or has 
relinquished control of and has not 
made arrangements for its care or sale. 

Accrued deferred interest is unpaid in-
terest from past due installments post-
ed to a borrower’s loan account. 

Act is the Consolidated Farm and 
Rural Development Act (7 U.S.C. 1921 et 
seq.). 

Additional security is property which 
provides security in excess of the 
amount of security value equal to the 
loan amount. 

Adequate security is property which is 
required to provide security value at 
least equal to the direct loan amount. 

Adjustment is a form of settlement 
that reduces the financial obligation to 
the Agency, conditioned upon the com-
pletion of payment of a specified 
amount at a future time. An adjust-
ment is not a final settlement until all 
payments have been made under the 
agreement. 

Administrative appraisal review is a re-
view of an appraisal to determine if the 
appraisal: 

(1) Meets applicable Agency require-
ments; and 

(2) Is accurate outside the require-
ments of standard 3 of USPAP. 

Agency is the FSA. 
Agreement for the use of proceeds is an 

agreement between the borrower and 
the Agency that reflects how, when, 
and to whom the borrower will sell, ex-
change, or consume chattel security 
and the planned use of any proceeds 
during a specific production cycle. 

Agricultural commodity is livestock, 
livestock products, grains, cotton, oil-
seeds, dry beans, tobacco, peanuts, 
sugar beets, sugar cane, fruit, vege-
table, forage, tree farming, nursery 
crops, nuts, aquaculture species, and 
other plant and animal production, as 
determined by the Agency. 

Allonge is an attachment or an adden-
dum to a promissory note. 

Allowable costs are those costs for re-
placement or repair that are supported 
by acceptable documentation, includ-
ing, but not limited to, written esti-
mates, invoices, and bills. 

Applicant is the individual or entity 
applying for a loan or loan servicing 
under either the direct or guaranteed 
loan program. 

Aquaculture is the husbandry of any 
aquatic organisms (including fish, mol-
lusks, crustaceans or other inverte-
brates, amphibians, reptiles, or aquatic 
plants) raised in a controlled or se-
lected environment of which the appli-
cant has exclusive rights to use. 

Assignment of guaranteed portion is a 
process by which the lender transfers 
the right to receive payments or in-
come on a guaranteed loan to another 
party, usually in return for payment in 
the amount of the loan’s guaranteed 
principal. The lender retains the 
unguaranteed portion in its portfolio 
and receives a fee from the purchaser 
or assignee to service the loan and re-
ceive and remit payments according to 
a written assignment agreement. This 
assignment can be reassigned or sold 
multiple times. 

Assignment of indemnity is the trans-
fer of rights to compensation under an 
insurance contract. 

Assistance is financial assistance in 
the form of a direct or guaranteed loan 
or interest subsidy or servicing action. 

Assumption is the act of agreeing to 
be legally responsible for another par-
ty’s indebtedness. 

Assumption agreement is a written 
agreement on the appropriate Agency 
form to pay the FLP debt incurred by 
another. 

Average agricultural loan customer is a 
conventional farm borrower who is re-
quired to pledge crops, livestock, other 
chattel and/or real estate security for 
the loan. This term does not include a 
high-risk farmer with limited security 
and management ability who is gen-
erally charged a higher interest rate by 
conventional agricultural lenders. 
Also, this term does not include a low- 
risk farm customer who obtains financ-
ing on a secured or unsecured basis, 
who is able to pledge as collateral for a 
loan items such as savings accounts, 
time deposits, certificates of deposit, 
stocks and bonds, and life insurance. 
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Basic part of an applicant’s total farm-
ing operation is any single agricultural 
commodity or livestock production en-
terprise of an applicant’s farming oper-
ation which normally generates suffi-
cient income to be considered essential 
to the success of such farming oper-
ation. 

Basic security is all farm machinery, 
equipment, vehicles, foundation and 
breeding livestock herds and flocks, in-
cluding replacements, and real estate 
that serves as security for a loan made 
or guaranteed by the Agency. 

Beginning farmer is an individual or 
entity who: 

(1) Meets the loan eligibility require-
ments for a direct or guaranteed CL, 
FO, or OL, as applicable; 

(2) Has not operated a farm for more 
than 10 years. This requirement applies 
to all members of an entity; 

(3) Will materially and substantially 
participate in the operation of the 
farm: 

(i) In the case of a loan made to an 
individual, individually or with the 
family members, material and substan-
tial participation requires that the in-
dividual provide substantial day-to-day 
labor and management of the farm, 
consistent with the practices in the 
county or State where the farm is lo-
cated. 

(ii) In the case of a loan made to an 
entity, all members must materially 
and substantially participate in the op-
eration of the farm. Material and sub-
stantial participation requires that the 
member provide some amount of the 
management, or labor and manage-
ment necessary for day-to-day activi-
ties, such that if the individual did not 
provide these inputs, operation of the 
farm would be seriously impaired; 

(4) Agrees to participate in any loan 
assessment and borrower training re-
quired by Agency regulations; 

(5) Except for an OL applicant, does 
not own real farm property or who, di-
rectly or through interests in family 
farm entities owns real farm property, 
the aggregate acreage of which does 
not exceed 30 percent of the median 
farm acreage of the farms in the coun-
ty where the property is located. If the 
farm is located in more than one coun-
ty, the median farm acreage of the 
county where the applicant’s residence 

is located will be used in the calcula-
tion. If the applicant’s residence is not 
located on the farm or if the applicant 
is an entity, the median farm acreage 
of the county where the major portion 
of the farm is located will be used. The 
median county farm acreage will be de-
termined from the most recent Census 
of Agriculture; 

(6) Demonstrates that the available 
resources of the applicant and spouse 
(if any) are not sufficient to enable the 
applicant to enter or continue farming 
on a viable scale; and 

(7) In the case of an entity: 
(i) All the members are related by 

blood or marriage; and 
(ii) All the members are beginning 

farmers. 
Borrower (or debtor) is an individual 

or entity that has an outstanding obli-
gation to the Agency or to a lender 
under any direct or guaranteed FLP 
loan, without regard to whether the 
loan has been accelerated. The term 
‘‘borrower’’ includes all parties liable 
for such obligation, including collec-
tion-only borrowers, except for debtors 
whose total loans and accounts have 
been voluntarily or involuntarily fore-
closed, sold, or conveyed, or who have 
been discharged of all such obligations 
owed to the Agency or guaranteed 
lender. 

Cancellation is the final discharge of, 
and release of liability for, a financial 
obligation to the Agency on which no 
settlement amount has been paid. 

Cash flow budget is a projection list-
ing all anticipated cash inflows (in-
cluding all farm income, nonfarm in-
come and all loan advances) and all 
cash outflows (including all farm and 
nonfarm debt service and other ex-
penses) to be incurred during the pe-
riod of the budget. Advances and prin-
cipal repayments of lines of credit may 
be excluded from a cash flow budget. 
Cash flow budgets for guaranteed loans 
under $125,000 do not require income 
and expenses itemized by categories. A 
cash flow budget may be completed ei-
ther for a 12-month period, a typical 
production cycle, or the life of the 
loan, as appropriate. It may also be 
prepared with a breakdown of cash 
inflows and outflows for each month of 
the review period and include the ex-
pected outstanding operating credit 

VerDate Mar<15>2010 21:23 Mar 06, 2012 Jkt 226018 PO 00000 Frm 00172 Fmt 8010 Sfmt 8010 Q:\07\7V7 ofr150 PsN: PC150



163 

Farm Service Agency, USDA § 761.2 

balance for the end of each month. The 
latter type is referred to as a ‘‘monthly 
cash flow budget.’’ 

Chattel or real estate essential to the 
operation is chattel or real estate that 
would be necessary for the applicant to 
continue operating the farm after the 
disaster in a manner similar to the 
manner in which the farm was operated 
immediately prior to the disaster, as 
determined by the Agency. 

Chattel security is property that may 
consist of, but is not limited to: Crops; 
livestock; aquaculture species; farm 
equipment; inventory; accounts; con-
tract rights; general intangibles; and 
supplies that are covered by financing 
statements and security agreements, 
chattel mortgages, and other security 
instruments. 

Civil action is a court proceeding to 
protect the Agency’s financial inter-
ests. A civil action does not include 
bankruptcy and similar proceedings to 
impound and distribute the bankrupt’s 
assets to creditors, or probate or simi-
lar proceedings to settle and distribute 
estates of incompetents or decedents, 
and pay claims of creditors. 

Closing agent is the attorney or title 
insurance company selected by the ap-
plicant and approved by the Agency to 
provide closing services for the pro-
posed loan or servicing action. Unless a 
title insurance company provides loan 
closing services, the term ‘‘title com-
pany’’ does not include ‘‘title insurance 
company.’’ 

Coastal barrier is an area of land iden-
tified as part of the national Coastal 
Barrier Resources System under the 
Coastal Barrier Resources Act of 1980. 

Compromise is the settlement of an 
FLP debt or claim by a lump-sum pay-
ment of less than the total amount 
owed in satisfaction of the debt or 
claim. 

Conditional commitment is the Agen-
cy’s commitment to a lender that the 
material the lender has submitted is 
approved subject to the completion of 
all listed conditions and requirements. 

Conservation Contract is a contract 
under which a borrower agrees to set 
aside land for conservation, recreation 
or wildlife purposes in exchange for re-
duction of a portion of an outstanding 
FLP debt. 

Conservation Contract review team is 
comprised by the appropriate offices of 
FSA, the Natural Resources Conserva-
tion Service, U.S. Fish and Wildlife 
Service, State Fish and Wildlife Agen-
cies, Conservation Districts, National 
Park Service, Forest Service, State 
Historic Preservation Officer, State 
Conservation Agencies, State Environ-
mental Protection Agency, State Nat-
ural Resource Agencies, adjacent pub-
lic landowner, and any other entity 
that may have an interest and qualifies 
to be a management authority for a 
proposed conservation contract. 

Conservation loan means a loan made 
to eligible applicants to cover the costs 
to the applicant of carrying out a 
qualified conservation project. 

Conservation plan means an NRCS-ap-
proved written record of the land user’s 
decisions and supporting information, 
for treatment of a land unit or water as 
a result of the planning process, that 
meets NRCS Field Office Technical 
Guide (FOTG) quality criteria for each 
natural resource (soil, water, air, 
plants, and animals) and takes into ac-
count economic and social consider-
ations. The conservation plan describes 
the schedule of operations and activi-
ties needed to solve identified natural 
resource problems and takes advantage 
of opportunities at a conservation 
management system level. This defini-
tion only applies to the direct loans 
and guaranteed loans for the Conserva-
tion Loan Program. 

Conservation practice means a specific 
treatment that is planned and applied 
according to NRCS standards and spec-
ifications as a part of a resource man-
agement system for land, water, and 
related resources. 

Conservation project means conserva-
tion measures that address provisions 
of a conservation plan. 

Consolidation is the process of com-
bining the outstanding principal and 
interest balance of two or more loans 
of the same type made for operating 
purposes. 

Construction is work such as erecting, 
repairing, remodeling, relocating, add-
ing to, or salvaging any building or 
structure, and the installing, repairing, 
or adding to heating and electrical sys-
tems, water systems, sewage disposal 
systems, walks, steps, and driveways. 
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Controlled is when a director or an 
employee has more than a 50 percent 
ownership in an entity or, the director 
or employee, together with relatives of 
the director or employee, have more 
than a 50 percent ownership. 

Controlled substance is the term as de-
fined in 21 U.S.C. 812. 

Cooperative is an entity that has 
farming as its purpose, whose members 
have agreed to share the profits of the 
farming enterprise, and is recognized 
as a farm cooperative by the laws of 
the state in which the entity will oper-
ate a farm. 

Corporation is a private domestic cor-
poration created and organized under 
the laws of the state in which it will 
operate a farm. 

Cosigner is a party, other than the ap-
plicant, who joins in the execution of a 
promissory note to assure its repay-
ment. The cosigner becomes jointly 
and severally liable to comply with the 
repayment terms of the note, but is not 
authorized to severally receive loan 
servicing available under 7 CFR parts 
765 and 766. In the case of an entity ap-
plicant, the cosigner cannot be a mem-
ber of the entity. 

County is a local administrative sub-
division of a State or similar political 
subdivision of the United States. 

County average yield is the historical 
average yield for an agricultural com-
modity in a particular political sub-
division, as determined or published by 
a government entity or other recog-
nized source. 

Criminal action is the prosecution by 
the United States to exact punishment 
in the form of fines or imprisonment 
for alleged violation of criminal stat-
utes. 

Crop allotment or quota is a farm’s 
share of an approved national tobacco 
or peanut allotment or quota. 

Current market value buyout is the ter-
mination of a borrower’s loan obliga-
tions to the Agency in exchange for 
payment of the current appraised value 
of the borrower’s security property and 
non-essential assets, less any prior 
liens. 

Debt forgiveness is a reduction or ter-
mination of a debt under the Act in a 
manner that results in a loss to the 
Agency, through: 

(1) Writing down or writing off a debt 
pursuant to 7 U.S.C. 2001; 

(2) Compromising, adjusting, reduc-
ing, or charging off a debt or claim pur-
suant to 7 U.S.C. 1981; or 

(3) Paying a loss pursuant to 7 U.S.C. 
2005 on a FLP loan guaranteed by the 
Agency. 

Debt forgiveness does not include: 
(1) Debt reduction through a con-

servation contract; 
(2) Any writedown provided as part of 

the resolution of a discrimination com-
plaint against the Agency; 

(3) Prior debt forgiveness that has 
been repaid in its entirety; and 

(4) Consolidation, rescheduling, re-
amortization, or deferral of a loan. 

Debt settlement is a compromise, ad-
justment, or cancellation of an FLP 
debt. 

Debt service margin is the difference 
between all of the borrower’s expected 
expenditures in a planning period (in-
cluding farm operating expenses, cap-
ital expenses, essential family living 
expenses, and debt payments) and the 
borrower’s projected funds available to 
pay all expenses and payments. 

Debt writedown is the reduction of the 
borrower’s debt to that amount the 
Agency determines to be collectible 
based on an analysis of the security 
value and the borrower’s ability to pay. 

Default is the failure of a borrower to 
observe any agreement with the Agen-
cy, or the lender in the case of a guar-
anteed loan, as contained in promis-
sory notes, security instruments, and 
similar or related instruments. 

Deferral is a postponement of the 
payment of interest or principal, or 
both. 

Delinquent borrower, for loan serv-
icing purposes, is a borrower who has 
failed to make all scheduled payments 
by the due date. 

Direct loan is a loan funded and serv-
iced by the Agency as the lender. 

Disaster is an event of unusual and 
adverse weather conditions or other 
natural phenomena, or quarantine, 
that has substantially affected the pro-
duction of agricultural commodities by 
causing physical property or produc-
tion losses in a county, or similar po-
litical subdivision, that triggered the 
inclusion of such county or political 
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subdivision in the disaster area as des-
ignated by the Agency. 

Disaster area is the county or coun-
ties declared or designated as a dis-
aster area for EM loan assistance as a 
result of disaster related losses. This 
area includes counties contiguous to 
those counties declared or designated 
as disaster areas. 

Disaster set-aside is the deferral of 
payment of an annual loan installment 
to the Agency to the end of the loan 
term in accordance with part 766, sub-
part B of this chapter. 

Disaster yield is the per-acre yield of 
an agricultural commodity for the op-
eration during the production cycle 
when the disaster occurred. 

Downpayment loan is a type of FO 
loan made to beginning farmers and so-
cially disadvantaged farmers to finance 
a portion of a real estate purchase 
under part 764, subpart E of this chap-
ter. 

Economic Emergency loan is a loan 
that was made or guaranteed to an eli-
gible applicant to allow for continu-
ation of the operation during an eco-
nomic emergency which was caused by 
a lack of agricultural credit or an unfa-
vorable relationship between produc-
tion costs and prices received for agri-
cultural commodities. EE loans are not 
currently funded; however, such out-
standing loans are serviced by the 
Agency or the lender in the case of a 
guaranteed EE loan. 

Emergency loan is a loan made to eli-
gible applicants who have incurred sub-
stantial financial losses from a dis-
aster. 

Entity is a corporation, partnership, 
joint operation, cooperative, limited li-
ability company or trust. 

Essential family living and farm oper-
ating expenses: 

(1) Are those that are basic, crucial 
or indispensable. 

(2) Are determined by the Agency 
based on the following considerations: 

(i) The specific borrower’s operation; 
(ii) What is typical for that type of 

operation in the area; and 
(iii) What is an efficient method of 

production considering the borrower’s 
resources. 

(3) Include, but are not limited to, es-
sential: Household operating expenses; 
food, including lunches; clothing and 

personal care; health and medical ex-
penses, including medical insurance; 
house repair and sanitation; school and 
religious expenses; transportation; 
hired labor; machinery repair; farm 
building and fence repair; interest on 
loans and credit or purchase agree-
ment; rent on equipment, land, and 
buildings; feed for animals; seed, fer-
tilizer, pesticides, herbicides, spray 
materials and other necessary farm 
supplies; livestock expenses, including 
medical supplies, artificial insemina-
tion, and veterinarian bills; machinery 
hire; fuel and oil; taxes; water charges; 
personal, property and crop insurance; 
auto and truck expenses; and utility 
payments. 

Established farmer is a farmer who op-
erates the farm (in the case of an enti-
ty, its members as a group) who: 

(1) Actively participated in the oper-
ation and the management, including, 
but not limited to, exercising control 
over, making decisions regarding, and 
establishing the direction of, the farm-
ing operation at the time of the dis-
aster; 

(2) Spends a substantial portion of 
time in carrying out the farming oper-
ation; 

(3) Planted the crop, or purchased or 
produced the livestock on the farming 
operation; 

(4) In the case of an entity, is pri-
marily engaged in farming and has 
over 50 percent of its gross income 
from all sources from its farming oper-
ation based on the operation’s pro-
jected cash flow for the next crop year 
or the next 12-month period, as mutu-
ally determined; and 

(5) Is not: 
(i) An entity whose members are 

themselves entities; 
(ii) An integrated livestock, poultry, 

or fish processor who operates pri-
marily and directly as a commercial 
business through contracts or business 
arrangements with farmers, except a 
grower under contract with an inte-
grator or processor may be considered 
an established farmer, provided the 
farming operation is not managed by 
an outside full-time manager or man-
agement service and Agency loans 
shall be based on the applicant’s share 
of the agricultural production as set 
forth in the contract; or 
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(iii) An operation which employs a 
full time farm manager. 

False information is information pro-
vided by an applicant, borrower or 
other source to the Agency that the ap-
plicant or borrower knows to be incor-
rect. 

Family farm is a farm that: 
(1) Produces agricultural commod-

ities for sale in sufficient quantities so 
that it is recognized as a farm rather 
than a rural residence; 

(2) Has both physical labor and man-
agement provided as follows: 

(i) The majority of day-to-day, oper-
ational decisions, and all strategic 
management decisions are made by: 

(A) The borrower and persons who 
are either related to the borrower by 
blood or marriage, or are a relative, for 
an individual borrower; or 

(B) The members responsible for op-
erating the farm, in the case of an enti-
ty. 

(ii) A substantial amount of labor to 
operate the farm is provided by: 

(A) The borrower and persons who 
are either related to the borrower by 
blood or marriage, or are a relative, for 
an individual borrower; or 

(B) The members responsible for op-
erating the farm, in the case of an enti-
ty. 

(3) May use full-time hired labor in 
amounts only to supplement family 
labor. 

(4) May use reasonable amounts of 
temporary labor for seasonal peak 
workload periods or intermittently for 
labor intensive activities. 

Family living expenses are the costs of 
providing for the needs of family mem-
bers and those for whom the borrower 
has a financial obligation, such as ali-
mony, child support, and care expenses 
of an elderly parent. 

Family members are the immediate 
members of the family residing in the 
same household with the borrower. 

Farm is a tract or tracts of land, im-
provements, and other appurtenances 
that are used or will be used in the pro-
duction of crops, livestock, or aqua-
culture products for sale in sufficient 
quantities so that the property is rec-
ognized as a farm rather than a rural 
residence. The term ‘‘farm’’ also in-
cludes the term ‘‘ranch.’’ It may also 
include land and improvements and fa-

cilities used in a non-eligible enter-
prise or the residence which, although 
physically separate from the farm 
acreage, is ordinarily treated as part of 
the farm in the local community. 

Farmer is an individual, corporation, 
partnership, joint operation, coopera-
tive, trust, or limited liability com-
pany that is the operator of a farm. 

Farm income is the proceeds from the 
sale of agricultural commodities that 
are normally sold annually during the 
regular course of business, such as 
crops, feeder livestock, and other farm 
products. 

Farm Loan Programs are Agency pro-
grams to make, guarantee, and service 
loans to family farmers authorized 
under the Act or Agency regulations. 

Farm Ownership loan is a loan made 
to eligible applicants to purchase, en-
large, or make capital improvements 
to family farms, or to promote soil and 
water conservation and protection. It 
also includes the Downpayment loan. 

Farm Program payments are benefits 
received from FSA for any commodity, 
disaster, or cost share program. 

Feasible plan is when an applicant or 
borrower’s cash flow budget or farm op-
erating plan indicates that there is suf-
ficient cash inflow to pay all cash out-
flow. If a loan approval or servicing ac-
tion exceeds one production cycle and 
the planned cash flow budget or farm 
operating plan is atypical due to cash 
or inventory on hand, new enterprises, 
carryover debt, atypical planned pur-
chases, important operating changes, 
or other reasons, a cash flow budget or 
farm operating plan must be prepared 
that reflects a typical cycle. If the re-
quest is for only one cycle, a feasible 
plan for only one production cycle is 
required for approval. 

Financially distressed borrower is a 
borrower unable to develop a feasible 
plan for the current or next production 
cycle. 

Financially viable operation, for the 
purposes of considering a waiver of OL 
term limits under § 764.252 of this chap-
ter, is a farming operation that, with 
Agency assistance, is projected to im-
prove its financial condition over a pe-
riod of time to the point that the oper-
ator can obtain commercial credit 
without further Agency assistance. 
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Such an operation must generate suffi-
cient income to: 

(1) Meet annual operating expenses 
and debt payments as they become due; 

(2) Meet essential family living ex-
penses to the extent they are not met 
by dependable non-farm income; 

(3) Provide for replacement of capital 
items; and 

(4) Provide for long-term financial 
growth. 

Fixture is an item of personal prop-
erty attached to real estate in such a 
way that it cannot be removed without 
defacing or dismantling the structure, 
or damaging the item itself. 

Floodplains are lowland and rel-
atively flat areas adjoining inland and 
coastal waters, including flood-prone 
areas of offshore islands, including at a 
minimum, that area subject to a one 
percent or greater chance of flooding in 
any given year. The base floodplain is 
used to designate the 100-year flood-
plain (one percent chance floodplain). 
The critical floodplain is defined as the 
500-year floodplain (0.2 percent chance 
floodplain). 

Foreclosed is the completed act of 
selling security either under the power 
of sale in the security instrument or 
through judicial proceedings. 

Foreclosure sale is the act of selling 
security either under the power of sale 
in the security instrument or through 
judicial proceedings. 

Good faith is when an applicant or 
borrower provides current, complete, 
and truthful information when apply-
ing for assistance and in all past deal-
ings with the Agency, and adheres to 
all written agreements with the Agen-
cy including, but not limited to, loan 
agreement, security instruments, farm 
operating plans, and agreements for 
use of proceeds. The Agency considers 
a borrower to act in good faith, how-
ever, if the borrower’s inability to ad-
here to all agreements is due to cir-
cumstances beyond the borrower’s con-
trol. In addition, the Agency will con-
sider fraud, waste, or conversion ac-
tions, when substantiated by a legal 
opinion from OGC, when determining if 
an applicant or borrower has acted in 
good faith. 

Graduation means the payment in full 
of all direct FLP loans, except for CLs, 
made for operating, real estate, or both 

purposes by refinancing with other 
credit sources either with or without 
an Agency guarantee. 

Guaranteed loan is a loan made and 
serviced by a lender for which the 
Agency has entered into a Lender’s 
Agreement and for which the Agency 
has issued a Loan Guarantee. This 
term also includes guaranteed lines of 
credit except where otherwise indi-
cated. 

Guarantor is a party not included in 
the farming operation who assumes re-
sponsibility for repayment in the event 
of default. 

Hazard insurance is insurance cov-
ering fire, windstorm, lightning, hail, 
explosion, riot, civil commotion, air-
craft, vehicles, smoke, builder’s risk, 
public liability, property damage, flood 
or mudslide, workers compensation, or 
any similar insurance that is available 
and needed to protect the Agency secu-
rity or that is required by law. 

Highly erodible land is land as deter-
mined by Natural Resources Conserva-
tion Service to meet the requirements 
provided in section 1201 of the Food Se-
curity Act of 1985. 

Holder is a person or organization 
other than the lender that holds all or 
a part of the guaranteed portion of an 
Agency guaranteed loan but has no 
servicing responsibilities. When the 
lender assigns a part of the guaranteed 
loan by executing an Agency assign-
ment form, the assignee becomes a 
holder. 

Homestead protection is the previous 
owner’s right to lease with an option to 
purchase the principal residence and up 
to 10 acres of adjoining land which se-
cured an FLP direct loan. 

Homestead protection property is the 
principal residence that secured an 
FLP direct loan and is subject to 
homestead protection. 

Household contents are essential 
household items necessary to maintain 
viable living quarters. Household con-
tents exclude all luxury items such as 
jewelry, furs, antiques, paintings, etc. 

Inaccurate information is incorrect in-
formation provided by an applicant, 
borrower, lender, or other source with-
out the intent of fraudulently obtain-
ing benefits. 
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Indian reservation is all land located 
within the limits of any Indian reserva-
tion under the jurisdiction of the 
United States, notwithstanding the 
issuance of any patent, and including 
rights-of-way running through the res-
ervation; trust or restricted land lo-
cated within the boundaries of a former 
reservation of a Federally recognized 
Indian Tribe in the State of Oklahoma; 
or all Indian allotments the Indian ti-
tles to which have not been extin-
guished if such allotments are subject 
to the jurisdiction of a Federally rec-
ognized Indian Tribe. 

In-house expenses are expenses associ-
ated with credit management and loan 
servicing by the lender and the lender’s 
contractor. In-house expenses include, 
but are not limited to, employee sala-
ries, staff lawyers, travel, supplies, and 
overhead. 

Interest Assistance Agreement is the 
appropriate Agency form executed by 
the Agency and the lender containing 
the terms and conditions under which 
the Agency will make interest assist-
ance payments to the lender on behalf 
of the guaranteed loan borrower. 

Inventory property is real estate or 
chattel property and related rights 
that formerly secured an FLP loan and 
to which the Federal Government has 
acquired title. 

Joint financing arrangement is an ar-
rangement in which two or more lend-
ers make separate loans simulta-
neously to supply the funds required by 
one applicant. 

Joint operation is an operation run by 
individuals who have agreed to operate 
a farm or farms together as an entity, 
sharing equally or unequally land, 
labor, equipment, expenses, or income, 
or some combination of these items. 
The real and personal property is 
owned separately or jointly by the in-
dividuals. 

Leasehold is a right to use farm prop-
erty for a specific period of time under 
conditions provided for in a lease 
agreement. 

Lender is the organization making 
and servicing a loan, or advancing and 
servicing a line of credit that is guar-
anteed by the Agency. The lender is 
also the party requesting a guarantee. 

Lender’s Agreement is the appropriate 
Agency form executed by the Agency 

and the lender setting forth their loan 
responsibilities when the Loan Guar-
antee is issued. 

Lien is a legally enforceable claim 
against real or chattel property of an-
other obtained as security for the re-
payment of indebtedness or an encum-
brance on property to enforce payment 
of an obligation. 

Limited resource interest rate is an in-
terest rate normally below the Agen-
cy’s regular interest rate, which is 
available to applicants unable to de-
velop a feasible plan at regular rates 
and are requesting: 

(1) FO or OL loan assistance under 
part 764 of this title; or 

(2) Primary loan servicing on an FO, 
OL, or SW loan under part 766 of this 
title. 

Line of Credit Agreement is a contract 
between the borrower and the lender 
that contains certain lender and bor-
rower conditions, limitations, and re-
sponsibilities for credit extension and 
acceptance where loan principal bal-
ance may fluctuate throughout the 
term of the contract. 

Liquidation is the act of selling secu-
rity for recovery of amounts owed to 
the Agency or lender. 

Liquidation expenses are the costs of 
an appraisal, due diligence evaluation, 
environmental assessment, outside at-
torney fees, and other costs incurred as 
a direct result of liquidating the secu-
rity for a direct or guaranteed loan. 
Liquidation expenses do not include in-
ternal Agency expenses for a direct 
loan or in-house expenses for a guaran-
teed loan. 

Livestock is a member of the animal 
kingdom, or product thereof, as deter-
mined by the Agency. 

Loan Agreement is a contract between 
the borrower and the lender that con-
tains certain lender and borrower 
agreements, conditions, limitations, 
and responsibilities for credit exten-
sion and acceptance. 

Loan servicing programs include any 
primary loan servicing program, con-
servation contract, current market 
value buyout, and homestead protec-
tion. 

Loan transaction is any loan approval 
or servicing action. 

VerDate Mar<15>2010 21:23 Mar 06, 2012 Jkt 226018 PO 00000 Frm 00178 Fmt 8010 Sfmt 8010 Q:\07\7V7 ofr150 PsN: PC150



169 

Farm Service Agency, USDA § 761.2 

Loss claim is a request made to the 
Agency by a lender to receive a reim-
bursement based on a percentage of the 
lender’s loss on a loan covered by an 
Agency guarantee. 

Loss rate is the net amount of loan 
loss claims paid on FSA guaranteed 
loans made in the previous 7 years di-
vided by the total loan amount of all 
such loans guaranteed during the same 
period. 

Low-Documentation Operating loan is 
an OL loan made to eligible applicants 
based on reduced documentation. 

Major deficiency is a deficiency that 
directly affects the soundness of the 
loan. 

Majority interest is more than a 50 
percent interest in an entity held by an 
individual or group of individuals. 

Market value is the amount that an 
informed and willing buyer would pay 
an informed and willing, but not 
forced, seller in a completely voluntary 
sale. 

Mineral right is an ownership interest 
in minerals in land, with or without 
ownership of the surface of the land. 

Minor deficiency is a deficiency that 
violates Agency regulations, but does 
not affect the soundness of the loan. 

Mortgage is a legal instrument giving 
the lender a security interest or lien on 
real or personal property of any kind. 
The term ‘‘mortgage’’ also includes the 
terms ‘‘deed of trust’’ and ‘‘security 
agreement.’’ 

Natural disaster is unusual and ad-
verse weather conditions or natural 
phenomena that have substantially af-
fected farmers by causing severe phys-
ical or production, or both, losses. 

Negligent servicing is servicing that 
fails to include those actions that are 
considered normal industry standards 
of loan management or comply with 
the lender’s agreement or the guar-
antee. Negligent servicing includes 
failure to act or failure to act in a 
timely manner consistent with actions 
of a reasonable lender in loan making, 
servicing, and collection. 

Negotiated sale is a sale in which 
there is a bargaining of price or terms, 
or both. 

Net recovery value of security is the 
market value of the security property, 
assuming that the lender in the case of 
a guaranteed loan, or the Agency in 

the case of a direct loan, will acquire 
the property and sell it for its highest 
and best use, less the lender’s or the 
Agency’s costs of property acquisition, 
retention, maintenance, and liquida-
tion. 

Net recovery value of non-essential as-
sets is the appraised market value of 
the non-essential assets less any prior 
liens and any selling costs that may in-
clude such items as taxes due, commis-
sions, and advertising costs. However, 
no deduction is made for maintenance 
of the property while in inventory. 

Non-capitalized interest is accrued in-
terest on a loan that was not reclassi-
fied as principal at the time of restruc-
turing. Between October 10, 1988, and 
November 27, 1990, the Agency did not 
capitalize interest that was less than 90 
days past due when restructuring a di-
rect loan. 

Non-eligible enterprise is a business 
that meets the criteria in any one of 
the following categories: 

(1) Produces exotic animals, birds, or 
aquatic organisms or their products 
which may be agricultural in nature, 
but are not normally associated with 
agricultural production, e.g., there is 
no established or stable market for 
them or production is speculative in 
nature. 

(2) Produces non-farm animals, birds, 
or aquatic organisms ordinarily used 
for pets, companionship, or pleasure 
and not typically associated with 
human consumption, fiber, or draft 
use. 

(3) Markets non-farm goods or pro-
vides services which might be agri-
culturally related, but are not pro-
duced by the farming operation. 

(4) Processes or markets farm prod-
ucts when the majority of the commod-
ities processed or marketed are not 
produced by the farming operation. 

Non-essential assets are assets in 
which the borrower has an ownership 
interest, that: 

(1) Do not contribute to: 
(i) Income to pay essential family 

living expenses, or 
(ii) The farming operation; and 
(2) Are not exempt from judgment 

creditors or in a bankruptcy action. 
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Non-program loan is a loan on terms 
more stringent than terms for a pro-
gram loan that is an extension of cred-
it for the convenience of the Agency, 
because the applicant does not qualify 
for program assistance or the property 
to be financed is not suited for program 
purposes. Such loans are made or con-
tinued only when it is in the best inter-
est of the Agency. 

Normal income security is all security 
not considered basic security, includ-
ing crops, livestock, poultry products, 
other property covered by Agency liens 
that is sold in conjunction with the op-
eration of a farm or other business, and 
FSA Farm Program payments. 

Normal production yield as used in 7 
CFR part 764 for EM loans, is: 

(1) The per acre actual production 
history of the crops produced by the 
farming operation used to determine 
Federal crop insurance payments or 
payment under the Noninsured Crop 
Disaster Assistance Program for the 
production year during which the dis-
aster occurred; 

(2) The applicant’s own production 
records, or the records of production on 
which FSA Farm Program payments 
are made contained in the applicant’s 
Farm Program file, if available, for the 
previous 3 years, when the actual pro-
duction history in paragraph (1) of this 
definition is not available; 

(3) The county average production 
yield, when the production records out-
lined in paragraphs (1) and (2) of this 
definition are not available. 

Operating loan is a loan made to an 
eligible applicant to assist with the fi-
nancial costs of operating a farm. The 
term also includes a Youth loan. 

Operator is the individual or entity 
that provides the labor, management, 
and capital to operate the farm. The 
operator can be either an owner-oper-
ator or tenant-operator. Under applica-
ble State law, an entity may have to 
receive authorization from the State in 
which the farm is located to be the 
owner and/or operator of the farm. 

Participated in the business operations 
of a farm requires that an applicant 
has: 

(1) Been the owner, manager or oper-
ator of a farming operation for the 
year’s complete production cycle as 

evidenced by tax returns, FSA farm 
records or similar documentation; 

(2) Been employed as a farm manager 
or farm management consultant for 
the year’s complete production cycle; 
or 

(3) Participated in the operation of a 
farm by virtue of being raised on a 
farm or having worked on a farm with 
significant responsibility for the day- 
to-day decisions for the year’s com-
plete production cycle, which may in-
clude selection of seed varieties, weed 
control programs, input suppliers, or 
livestock feeding programs or decisions 
to replace or repair equipment. 

Partnership is any entity consisting 
of two or more individuals who have 
agreed to operate a farm as one busi-
ness unit. The entity must be recog-
nized as a partnership by the laws of 
the State in which the partnership will 
operate a farm. It also must be author-
ized to own both real and personal 
property and to incur debt in its own 
name. 

Past due is when a payment is not 
made by the due date. 

Physical loss is verifiable damage or 
destruction with respect to real estate 
or chattel, excluding annual growing 
crops. 

Potential liquidation value is the 
amount of a lender’s protective bid at a 
foreclosure sale. Potential liquidation 
value is determined by an independent 
appraiser using comparables from 
other forced liquidation sales. 

Present value is the present worth of a 
future stream of payments discounted 
to the current date. 

Presidentially-designated emergency is 
a major disaster or emergency des-
ignated by the President under the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 
5121 et seq.). 

Primary loan servicing programs in-
clude: 

(1) Loan consolidation and resched-
uling, or reamortization; 

(2) Interest rate reduction, including 
use of the limited resource rate pro-
gram; 

(3) Deferral; 
(4) Write-down of the principal or ac-

cumulated interest; or 
(5) Any combination of paragraphs (1) 

through (4) of this definition. 
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Production cycle is the time it takes 
to produce an agricultural commodity 
from the beginning of the production 
process until it is normally disposed of 
or sold. 

Production loss is verifiable damage 
or destruction with respect to annual 
growing crops. 

Program loans include CL, FO, OL, 
and EM. In addition, for loan servicing 
purposes the term includes existing 
loans for the following programs no 
longer funded: SW, RL, EE, ST, and 
RHF. 

Promissory note is a written agree-
ment to pay a specified sum on demand 
or at a specified time to the party des-
ignated. The terms ‘‘promissory note’’ 
and ‘‘note’’ are interchangeable. 

Prospectus consists of a transmittal 
letter, a current balance sheet and pro-
jected year’s budget which is sent to 
commercial lenders to determine their 
interest in financing or refinancing 
specific Agency direct loan applicants 
and borrowers. 

Protective advance is an advance made 
by the Agency or a lender to protect or 
preserve the collateral from loss or de-
terioration. 

Quarantine is a quarantine imposed 
by the Secretary under the Plant Pro-
tection Act or animal quarantine laws 
(as defined in section 2509 of the Food, 
Agriculture, Conservation and Trade 
Act of 1990). 

Reamortization is the rewriting of 
rates or terms, or both, of a loan made 
for real estate purposes. 

Reasonable rates and terms are those 
commercial rates and terms that other 
farmers are expected to meet when bor-
rowing from a commercial lender or 
private source for a similar purpose 
and similar period of time. The ‘‘simi-
lar period of time’’ of available com-
mercial loans will be measured against, 
but need not be the same as, the re-
maining or original term of the loan. 

Recoverable cost is a loan cost expense 
chargeable to either a borrower or 
property account. 

Recreation loan is a loan that was 
made to eligible applicants to assist in 
the conversion of all or a portion of the 
farm they owned or operated to out-
door income producing recreation en-
terprises to supplement or supplant 
farm income. RL’s are no longer fund-

ed, however, such outstanding loans 
are serviced by the Agency. 

Redemption right is a Federal or state 
right to reclaim property for a period 
of time established by law, by paying 
the amount paid at the involuntary 
sale plus accrued interest and costs. 

Related by blood or marriage is being 
connected to one another as husband, 
wife, parent, child, brother, sister, 
uncle, aunt, or grandparent. 

Relative is the spouse and anyone 
having one of the following relation-
ships to an applicant or borrower: par-
ent, son, daughter, sibling, stepparent, 
stepson, stepdaughter, stepbrother, 
stepsister, half brother, half sister, 
uncle, aunt, nephew, niece, cousin, 
grandparent, grandson, granddaughter, 
or the spouses of the foregoing. 

Repossessed property is security prop-
erty in the Agency’s custody. 

Rescheduling is the rewriting of the 
rates or terms, or both, of a loan made 
for operating purposes. 

Restructuring is changing the terms of 
a debt through rescheduling, re-
amortization, deferral, writedown, or a 
combination thereof. 

Rural youth is a person who has 
reached the age of 10 but has not 
reached the age of 21 and resides in a 
rural area or any city or town with a 
population of 50,000 or fewer people. 

Security is property or right of any 
kind that is subject to a real or per-
sonal property lien. Any reference to 
‘‘collateral’’ or ‘‘security property’’ 
will be considered a reference to the 
term ‘‘security.’’ 

Security instrument includes any docu-
ment giving the Agency a security in-
terest on real or personal property. 

Security value is the market value of 
real estate or chattel property (less the 
value of any prior liens) used as secu-
rity for an Agency loan. 

Shared Appreciation Agreement is an 
agreement between the Agency, or a 
lender in the case of a guaranteed loan, 
and a borrower on the appropriate 
Agency form that requires the bor-
rower who has received a writedown on 
a direct or guaranteed loan to repay 
the Agency or the lender some or all of 
the writedown received, based on a per-
centage of any increase in the value of 
the real estate securing an SAA at a 
future date. 
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Socially disadvantaged applicant or 
farmer is an individual or entity who is 
a member of a socially disadvantaged 
group. For an entity, the majority in-
terest must be held by socially dis-
advantaged individuals. For married 
couples, the socially disadvantaged in-
dividual must have at least 50 percent 
ownership in the farm business and 
make most of the management deci-
sions, contribute a significant amount 
of labor, and generally be recognized as 
the operator of the farm. 

Socially disadvantaged group is a 
group whose members have been sub-
ject to racial, ethnic, or gender preju-
dice because of their identity as mem-
bers of a group without regard to their 
individual qualities. These groups con-
sist of: American Indians or Alaskan 
Natives, Asians, Blacks or African 
Americans, Native Hawaiians or other 
Pacific Islanders, Hispanics, and 
women. 

Softwood Timber Program loan was 
available to eligible financially dis-
tressed borrowers who would take mar-
ginal land, including highly erodible 
land, out of production of agricultural 
commodities other than the production 
of softwood timber. ST loans are no 
longer available, however, such out-
standing loans are serviced by the 
Agency. 

Soil and Water loan is a loan that was 
made to an eligible applicant to en-
courage and facilitate the improve-
ment, protection, and proper use of 
farmland by providing financing for 
soil conservation, water development, 
conservation, and use; forestation; 
drainage of farmland; the establish-
ment and improvement of permanent 
pasture; pollution abatement and con-
trol; and other related measures con-
sistent with all Federal, State and 
local environmental standards. SW 
loans are no longer funded, however, 
such outstanding loans are serviced by 
the Agency. 

Streamlined Conservation Loan means 
a direct or guaranteed CL made to eli-
gible applicants based on reduced docu-
mentation. 

Subordination is a creditor’s tem-
porary relinquishment of all or a por-
tion of its lien priority in favor of an-
other creditor, providing the other 
creditor with a priority right to collect 

a debt of a specific dollar amount from 
the sale of the same collateral. 

Subsequent loan is any FLP loan proc-
essed by the Agency after an initial 
loan of the same type has been made to 
the same borrower. 

Supervised bank account is an account 
with a financial institution established 
through a deposit agreement entered 
into between the borrower, the Agency, 
and the financial institution. 

Technical appraisal review is a review 
of an appraisal to determine if such ap-
praisal meets the requirements of 
USPAP pursuant to standard 3 of 
USPAP. 

Transfer and assumption is the con-
veyance by a debtor to an assuming 
party of the assets, collateral, and li-
abilities of a loan in return for the as-
suming party’s binding promise to pay 
the debt outstanding or the market 
value of the collateral. 

Trust is an entity that under applica-
ble state law meets the criteria of 
being a trust of any kind but does not 
meet the criteria of being a farm coop-
erative, private domestic corporation, 
partnership, or joint operation. 

Unaccounted for security is security 
for a direct or guaranteed loan that 
was misplaced, stolen, sold, or other-
wise missing, where replacement secu-
rity was not obtained or the proceeds 
from its sale have not been applied to 
the loan. 

Unauthorized assistance is any loan, 
loan servicing action, lower interest 
rate, loan guarantee, or subsidy re-
ceived by a borrower, or lender, for 
which the borrower or lender was not 
eligible, which was not made in accord-
ance with all Agency procedures and 
requirements, or which the Agency ob-
ligated from the wrong appropriation 
or fund. Unauthorized assistance may 
result from borrower, lender, or Agen-
cy error. 

Uniform Standards of Professional Ap-
praisal Practice are standards governing 
the preparation, reporting, and review-
ing of appraisals established by the Ap-
praisal Foundation pursuant to the Fi-
nancial Institutions Reform, Recovery, 
and Enforcement Act of 1989. 

United States is any of the 50 States, 
the Commonwealth of Puerto Rico, the 
Virgin Islands of the United States, 
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Guam, American Samoa, the Common-
wealth of the Northern Mariana Is-
lands, Republic of Palau, Federated 
States of Micronesia, and the Republic 
of the Marshall Islands. 

U. S. Attorney is an attorney for the 
United States Department of Justice. 

Veteran is any person who served in 
the military, naval, or air service dur-
ing any war as defined in section 101(12) 
of title 38, United States Code. 

Wetlands are those lands or areas of 
land as determined by the Natural Re-
sources Conservation Service to meet 
the requirements provided in section 
1201 of the Food Security Act of 1985. 

Working capital is cash available to 
conduct normal daily operations in-
cluding, but not limited to, paying for 
feed, seed, fertilizer, pesticides, farm 
supplies, cooperative stock, and cash 
rent. 

Youth loan is an operating type loan 
made to an eligible rural youth appli-
cant to finance a modest income-pro-
ducing agricultural project. 

[72 FR 63285, Nov. 8, 2007; 72 FR 74153, Dec. 31, 
2007, as amended at 73 FR 74344, Dec. 8, 2008; 
75 FR 54012, Sept. 3, 2010] 

EFFECTIVE DATE NOTE: At 76 FR 75430, Dec. 
2, 2011, § 761.2(b) was amended by adding a 
definition, in alphabetical order, for ‘‘Land 
Contract’’, effective Jan. 3, 2012. For the con-
venience of the user, the added text is set 
forth as follows: 

§ 761.2 Abbreviations and definitions. 

* * * * * 

(b) * * * 
Land contract is an installment contract 

executed between a buyer and a seller for the 
sale of real property, in which complete fee 
title ownership of the property is not trans-
ferred until all payments under the contract 
have been made. 

* * * * * 

§ 761.3 Civil rights. 
Part 15d of this title contains appli-

cable regulations pertaining to civil 
rights and filing of discrimination 
complaints by program participants. 

§ 761.4 Conflict of interest. 
The Agency enforces conflict of in-

terest policies to maintain high stand-
ards of honesty, integrity, and impar-

tiality in the making and servicing of 
direct and guaranteed loans. These re-
quirements are established in 5 CFR 
parts 2635 and 8301. 

§ 761.5 Restrictions on lobbying. 
A person who applies for or receives a 

loan made or guaranteed by the Agen-
cy must comply with the restrictions 
on lobbying in 7 CFR part 3018. 

§ 761.6 Appeals. 
Except as provided in 7 CFR part 762, 

appeal of an adverse decision made by 
the Agency will be handled in accord-
ance with 7 CFR parts 11 and 780. 

§ 761.7 Appraisals. 
(a) General. This section describes 

Agency requirements for: 
(1) Real estate and chattel appraisals 

made in connection with the making 
and servicing of direct FLP and Non- 
program loans; and 

(2) Appraisal reviews conducted on 
appraisals made in connection with the 
making and servicing of direct and 
guaranteed FLP and Non-program 
loans. 

(b) Appraisal standards. (1) Real estate 
appraisals, technical appraisal reviews 
and their respective forms must com-
ply with the standards contained in 
USPAP, as well as applicable Agency 
regulations and procedures for the spe-
cific FLP activity involved. A current 
copy of USPAP along with other appli-
cable procedures and regulations are 
available for review in each Agency 
State Office. 

(2) When a chattel appraisal is re-
quired, it must be completed on an ap-
plicable Agency form (available in each 
Agency State Office) or other format 
containing the same information. 

(c) Use of an existing real estate ap-
praisal. Except where specified else-
where, when a real estate appraisal is 
required, the Agency will use the exist-
ing real estate appraisal to reach loan 
making or servicing decisions under ei-
ther of the following conditions: 

(1) The appraisal was completed with-
in the previous 12 months and the 
Agency determines that: 

(i) The appraisal meets the provisions 
of this section and the applicable Agen-
cy loan making or servicing require-
ments; and 
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(ii) Market values have remained sta-
ble since the appraisal was completed; 
or 

(2) The appraisal was not completed 
in the previous 12 months, but has been 
updated by the appraiser or appraisal 
firm that completed the appraisal, and 
both the update and the original ap-
praisal were completed in accordance 
with USPAP. 

(d) Appraisal reviews. (1) With respect 
to a real estate appraisal, the Agency 
may conduct a technical appraisal re-
view or an administrative appraisal re-
view, or both. 

(2) With respect to a chattel ap-
praisal, the Agency may conduct an ad-
ministrative appraisal review. 

§ 761.8 Loan Limitations. 
(a) Dollar limits. The outstanding 

principal balances for an applicant or 
anyone who will sign the promissory 
note cannot exceed any of the fol-
lowing at the time of loan closing or 
assumption of indebtedness. If the out-
standing principal balance exceeds any 
of the limits at the time of approval, 
the farm operating plan must reflect 
that funds will be available to reduce 
the indebtedness prior to loan closing 
or assumption of indebtedness. 

(1) Farm Ownership, Downpayment 
loans, Conservation loans, and Soil and 
Water loans: 

(i) Direct—$300,000; 
(ii) Guaranteed—$700,000 (for fiscal 

year 2000 and increased at the begin-
ning of each fiscal year in accordance 
with paragraph (b) of this section); 

(iii) Any combination of a direct 
Farm Ownership loan, direct Conserva-
tion loan, direct Soil and Water loan, 
guaranteed Farm Ownership loan, 
guaranteed Conservation loan, and 
guaranteed Soil and Water loan-$700,000 
(for fiscal year 2000 and increased each 
fiscal year in accordance with para-
graph (b) of this section); 

(2) Operating loans: 
(i) Direct—$300,000; 
(ii) Guaranteed—$700,000 (for fiscal 

year 2000 and increased each fiscal year 
in accordance with paragraph (b) of 
this section); 

(iii) Any combination of a direct Op-
erating loan and guaranteed Operating 
loan—$700,000 (for fiscal year 2000 and 
increased each fiscal year in accord-

ance with paragraph (b) of this sec-
tion); 

(3) Any combination of guaranteed 
Farm Ownership loan, guaranteed Con-
servation loan, guaranteed Soil and 
Water loan, and guaranteed Operating 
loan-$700,000 (for fiscal year 2000 and in-
creased each fiscal year in accordance 
with paragraph (b) of this section); 

(4) Any combination of direct Farm 
Ownership loan, direct Conservation 
loan, direct Soil and Water loan, direct 
Operating loan, guaranteed Farm Own-
ership loan, guaranteed Conservation 
loan, guaranteed Soil and Water loan, 
and guaranteed Operating loan-the 
amount in paragraph (a)(1)(ii) of this 
section plus $300,000; 

(5) Emergency loans—$500,000; 
(6) Any combination of direct Farm 

Ownership loan, direct Conservation 
loan, direct Soil and Water loan, direct 
Operating loan, guaranteed Farm Own-
ership, guaranteed Conservation loan, 
guaranteed Soil and Water loan, guar-
anteed Operating loan, and Emergency 
loan-the amount in paragraph (a)(1)(ii) 
of this section plus $800,000. 

(b) Guaranteed loan limit. The dollar 
limits of guaranteed loans will be in-
creased each fiscal year based on the 
percentage change in the Prices Paid 
by Farmers Index as compiled by the 
National Agricultural Statistics Serv-
ice, USDA. The maximum loan limits 
for the current fiscal year are available 
in any FSA office and on the FSA 
website at http://www.fsa.usda.gov. 

(c) Line of credit advances. The total 
dollar amount of guaranteed line of 
credit advances and income releases 
cannot exceed the total estimated ex-
penses, less interest expense, as indi-
cated on the borrower’s cash flow budg-
et, unless the cash flow budget is re-
vised and continues to reflect a feasible 
plan. 

[72 FR 63285, Nov. 8, 2007, as amended at 73 
FR 74345, Dec. 8, 2008; 75 FR 54012, Sept. 3, 
2010] 

§ 761.9 Interest rates for direct loans. 

Interest rates for all direct loans are 
set in accordance with the Act. A copy 
of the current interest rates may be ob-
tained in any Agency office. 
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§ 761.10 Planning and performing con-
struction and other development. 

(a) Purpose. This section describes 
Agency policies regarding the planning 
and performing of construction and 
other development work performed 
with: 

(1) Direct FLP loan funds; or 
(2) Insurance or other proceeds re-

sulting from damage or loss to direct 
loan security. 

(b) Funds for development work. The 
applicant or borrower: 

(1) Must provide the Agency with an 
estimate of the total cash cost of all 
planned development prior to loan ap-
proval; 

(2) Must show proof of sufficient 
funds to pay for the total cash cost of 
all planned development at or before 
loan closing; 

(3) Must not incur any debts for ma-
terials or labor or make any expendi-
tures for development purposes prior to 
loan closing with the expectation of 
being reimbursed from Agency loan 
funds. 

(c) Scheduling, planning, and com-
pleting development work. The applicant 
or borrower: 

(1) Is responsible for scheduling and 
planning development work in a man-
ner acceptable to the Agency and must 
furnish the Agency information fully 
describing the planned development, 
the proposed schedule, and the manner 
in which it will be accomplished; 

(2) Is responsible for obtaining all 
necessary State and local construction 
approvals and permits prior to loan 
closing; 

(3) Must ensure that all development 
work meets the environmental require-
ments established in subpart G of 7 
CFR part 1940; 

(4) Must schedule development work 
to start as soon as feasible after the 
loan is closed and complete work as 
quickly as practicable; 

(5) Is responsible for obtaining any 
required technical services from quali-
fied technicians, tradespeople, and con-
tractors. 

(d) Construction and repair standards. 
(1) The construction of a new building 
and the alteration or repair of an exist-
ing building must conform with indus-
try-acceptable construction practices 
and standards. 

(2) All improvements to a property 
must conform to applicable laws, ordi-
nances, codes, and regulations. 

(3) The applicant or borrower is re-
sponsible for selecting a design stand-
ard that meets all applicable local and 
state laws, ordinances, codes, and regu-
lations, including building, plumbing, 
mechanical, electrical, water, and 
waste management. 

(4) The Agency will require drawings, 
specifications, and estimates to fully 
describe the work as necessary to pro-
tect the Agency’s financial interests. 
The drawings and specifications must 
identify any specific development 
standards being used. Such information 
must be sufficiently complete to avoid 
any misunderstanding as to the extent, 
kind, and quality of work to be per-
formed. 

(5) The Agency will require technical 
data, tests, or engineering evaluations 
to support the design of the develop-
ment as necessary to protect its finan-
cial interests. 

(6) The Agency will require the appli-
cant or borrower to provide written 
certification that final drawings and 
specifications conform with the appli-
cable development standard as nec-
essary to protect its financial inter-
ests. Certification must be obtained 
from individuals or organizations 
trained and experienced in the compli-
ance, interpretation, or enforcement of 
the applicable development standards, 
such as licensed architects, profes-
sional engineers, persons certified by a 
relevant national model code organiza-
tion, authorized local building offi-
cials, or national code organizations. 

(e) Inspection. (1) The applicant or 
borrower is responsible for inspecting 
development work as necessary to pro-
tect their interest. 

(2) The applicant or borrower must 
provide the Agency written certifi-
cation that the development conforms 
to the plans and good construction 
practices, and complies with applicable 
laws, ordinances, codes, and regula-
tions. 

(3) The Agency will require the appli-
cant or borrower to obtain professional 
inspection services during construction 
as necessary to protect its financial in-
terests. 
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(4) Agency inspections do not create 
or imply any duty or obligation of the 
Agency to the applicant or borrower. 

(f) Warranty and lien waivers. The ap-
plicant or borrower must obtain and 
submit all lien waivers on any con-
struction before the Agency will issue 
final payment. 

(g) Surety. The Agency will require 
surety to guarantee both payment and 
performance for construction contracts 
as necessary to protect its financial in-
terests. 

(h) Changing the planned development. 
An applicant or borrower must request, 
in writing, Agency approval for any 
change to a planned development. The 
Agency will approve a change if all of 
the following are met: 

(1) It will not reduce the value of the 
Agency’s security; 

(2) It will not adversely affect the 
soundness of the farming operation; 

(3) It complies with all applicable 
laws and regulations; 

(4) It is for an authorized loan pur-
pose; 

(5) It is within the scope of the origi-
nal loan proposal; 

(6) If required, documentation that 
sufficient funding for the full amount 
of the planned development is approved 
and available; 

(7) If required, surety to cover the 
full revised development amount has 
been provided; and 

(8) The modification is certified in 
accordance with paragraph (d) (6) of 
this section. 

§§ 761.11–761.50 [Reserved] 

Subpart B—Supervised Bank 
Accounts 

§ 761.51 Establishing a supervised 
bank account. 

(a) Supervised bank accounts will be 
used to: 

(1) Assure correct use of funds 
planned for capital purchases or debt 
refinancing and perfection of the Agen-
cy’s security interest in the assets pur-
chased or refinanced when electronic 
funds transfer or treasury check proc-
esses are not practicable; 

(2) Protect the Agency’s security in-
terest in insurance indemnities or 

other loss compensation resulting from 
loss or damage to loan security; or 

(3) Assist borrowers with limited fi-
nancial skills with cash management, 
subject to the following conditions: 

(i) Use of a supervised bank for this 
purpose will be temporary and infre-
quent; 

(ii) The need for a supervised bank 
account in this situation will be deter-
mined on a case-by-case basis; and 

(iii) The borrower agrees to the use of 
a supervised bank account for this pur-
pose by executing the deposit agree-
ment. 

(b) The borrower may select the fi-
nancial institution in which the ac-
count will be established, provided the 
institution is Federally insured. If the 
borrower does not select an institution, 
the Agency will choose one. 

(c) Only one supervised bank account 
will be established for any borrower. 

(d) If both spouses sign an FLP note 
and security agreement, the supervised 
bank account will be established as a 
joint tenancy account with right of 
survivorship from which either bor-
rower can withdraw funds. 

(e) If the funds to be deposited into 
the account cause the balance to ex-
ceed the maximum amount insurable 
by the Federal Government, the finan-
cial institution must agree to pledge 
acceptable collateral with the Federal 
Reserve Bank for the excess over the 
insured amount, before the deposit is 
made. 

(1) If the financial institution is not 
a member of the Federal Reserve Sys-
tem, the institution must pledge ac-
ceptable collateral with a cor-
respondent bank that is a member of 
the Federal Reserve System. The cor-
respondent bank must inform the Fed-
eral Reserve Bank that it is holding se-
curities pledged for the supervised 
bank account in accordance with 31 
CFR part 202 (Treasury Circular 176). 

(2) When the balance in the account 
has been reduced, the financial institu-
tion may request a release of part or 
all of the collateral, as applicable, from 
the Agency. 

[72 FR 63285, Nov. 8, 2007, as amended at 76 
FR 5057, Jan. 28, 2011] 
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§ 761.52 Deposits into a supervised 
bank account. 

(a) Checks or money orders may be 
deposited into a supervised bank ac-
count provided they are not payable: 

(1) Solely to the Federal Government 
or any agency thereof; or 

(2) To the Treasury of the United 
States as a joint payee. 

(b) Loan proceeds may be deposited 
electronically. 

§ 761.53 Interest bearing accounts. 
(a) A supervised bank account, if pos-

sible, will be established as an interest 
bearing deposit account provided that 
the funds will not be immediately dis-
bursed, and the account is held jointly 
by the borrower and the Agency if this 
arrangement will benefit the borrower. 

(b) Interest earned on a supervised 
bank account will be treated as normal 
income security. 

§ 761.54 Withdrawals from a super-
vised bank account. 

(a) The Agency will authorize a with-
drawal from the supervised bank ac-
count for an approved purpose after en-
suring that: 

(1) Sufficient funds in the supervised 
bank account are available; 

(2) No loan proceeds are disbursed 
prior to confirmation of proper lien po-
sition, except to pay for lien search if 
needed; 

(3) No checks are issued to ‘‘cash;’’ 
and 

(4) The use of funds is consistent with 
the current farm operating plan or 
other agreement with the Agency. 

(b) A check must be signed by the 
borrower with countersignature of the 
Agency, except as provided in para-
graph (c) of this section. All checks 
must bear the legend ‘‘countersigned, 
not as co-maker or endorser.’’ 

(c) The Agency will withdraw funds 
from a supervised bank account with-
out borrower counter-signature only 
for the following purposes: 

(1) For application on Agency indebt-
edness; 

(2) To refund Agency loan funds; 
(3) To protect the Agency’s lien or se-

curity; 
(4) To accomplish a purpose for which 

such advance was made; or 

(5) In the case of a deceased borrower, 
to continue to pay necessary farm ex-
penses to protect Agency security in 
conjunction with the borrower’s estate. 

§ 761.55 Closing a supervised bank ac-
count. 

(a) If the supervised bank account is 
no longer needed and the loan account 
is not paid in full, the Agency will de-
termine the source of the remaining 
funds in the supervised bank account. 
If the funds are determined to be: 

(1) Loan funds: 
(i) From any loan type, except Youth 

loan, and the balance is less than 
$1,000, the Agency will provide the bal-
ance to the borrower to use for author-
ized loan purposes; 

(ii) From a Youth loan, and the bal-
ance is less than $100, the Agency will 
provide the balance to the borrower to 
use for authorized loan purposes; 

(2) Loan funds: 
(i) From any loan type, except Youth 

loan, and the balance is $1,000 or great-
er, the Agency will apply the balance 
to the FLP loan; 

(ii) From a Youth loan, and the bal-
ance is $100 or greater, the Agency will 
apply the balance to the FLP loan; 

(3) Normal income funds, the Agency 
will apply the balance to the remaining 
current year’s scheduled payments and 
pay any remaining balance to the bor-
rower; and 

(4) Basic security funds, the Agency 
will apply the balance to the FLP loan 
as an extra payment or the borrower 
may apply the balance toward the pur-
chase of basic security, provided the 
Agency obtains a lien on such security 
and its security position is not dimin-
ished. 

(b) If the borrower is uncooperative 
in closing a supervised bank account, 
the Agency will make written demand 
to the financial institution for the bal-
ance and apply it in accordance with 
paragraph (a) of this section. 

(c) In the event of a borrower’s death, 
the Agency may: 

(1) Apply the balance to the bor-
rower’s FLP loan; 

(2) Continue with a remaining bor-
rower, provided the supervised bank ac-
count was established as a joint ten-
ancy with right of survivorship ac-
count; 
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(3) Refund unobligated balances from 
other creditors in the supervised bank 
account for specific operating purposes 
in accordance with any prior written 
agreement between the Agency and the 
deceased borrower; or 

(4) Continue to pay expenses from the 
supervised bank account in conjunc-
tion with the borrower’s estate. 

§§ 761.56–761.100 [Reserved] 

Subpart C—Supervised Credit 
§ 761.101 Applicability. 

This subpart applies to all direct ap-
plicants and borrowers, except bor-
rowers with only Non-program loans. 

§ 761.102 Borrower recordkeeping, re-
porting, and supervision. 

(a) A borrower must maintain accu-
rate records sufficient to make in-
formed management decisions and to 
allow the Agency to render loan mak-
ing and servicing decisions in accord-
ance with Agency regulations. These 
records must include the following: 

(1) Production (e.g., total and per 
unit for livestock and crops); 

(2) Revenues, by source; 
(3) Other sources of funds, including 

borrowed funds; 
(4) Operating expenses; 
(5) Interest; 
(6) Family living expenses; 
(7) Profit and loss; 
(8) Tax-related information; 
(9) Capital expenses; 
(10) Outstanding debt; and 
(11) Debt repayment. 
(b) A borrower also must agree in 

writing to: 
(1) Cooperate with the Agency and 

comply with all supervisory agree-
ments, farm assessments, farm oper-
ating plans, year-end analyses, and all 
other loan-related requirements and 
documents; 

(2) Submit financial information and 
an updated farm operating plan when 
requested by the Agency; 

(3) Immediately notify the Agency of 
any proposed or actual significant 
change in the farming operation, any 
significant changes in family income, 
expenses, or the development of prob-
lem situations, or any losses or pro-
posed significant changes in security. 

(c) If the borrower fails to comply 
with these requirements, unless due to 
reasons outside the borrower’s control, 
the non-compliance may adversely im-
pact future requests for assistance. 

§ 761.103 Farm assessment. 

(a) The Agency, in collaboration with 
the applicant, will assess the farming 
operation to: 

(1) Determine the applicant’s finan-
cial condition, organizational struc-
ture, and management strengths and 
weaknesses; 

(2) Identify and prioritize training 
and supervisory needs; and 

(3) Develop a plan of supervision to 
assist the borrower in achieving finan-
cial viability and transitioning to pri-
vate commercial credit or other 
sources of credit in the shortest time 
practicable, except for CL. 

(b) The initial assessment must 
evaluate, at a minimum, the: 

(1) Farm organization and key per-
sonnel qualifications; 

(2) Type of farming operation; 
(3) Goals for the operation; 
(4) Adequacy of real estate, including 

facilities, to conduct the farming oper-
ation; 

(5) Adequacy of chattel property used 
to conduct the farming operation; 

(6) Historical performance, except for 
streamlined CL; 

(7) Farm operating plan; 
(8) Loan evaluation, except for 

streamlined CL; 
(9) Supervisory plan, except for 

streamlined CL; 
(10) Training plan; and 
(11) Graduation plan, except for CL. 
(c) An assessment update must be 

prepared for each subsequent loan. The 
update must include a farm operating 
plan and any other items discussed in 
paragraph (b) of this section that have 
significantly changed since the initial 
assessment. 

(d) The Agency reviews the assess-
ment to determine a borrower’s 
progress at least annually. The review 
will be in the form of an office visit, 
field visit, letter, phone conversation, 
or year-end analysis, as determined by 
the Agency. For streamlined CLs, the 
borrower must provide a current bal-
ance sheet and income tax records. Any 
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negative trends noted between the pre-
vious years’ and the current years’ in-
formation must be evaluated and ad-
dressed in the assessment of the 
streamlined CL borrower. 

(e) If a CL borrower becomes finan-
cially distressed, delinquent, or re-
ceives any servicing options available 
under part 766 of this chapter, all ele-
ments of the assessment in paragraph 
(b) of this section must be addressed. 

[72 FR 63285, Nov. 8, 2007, as amended at 75 
FR 54012, Sept. 3, 2010; 76 FR 5057, Jan. 28, 
2011] 

§ 761.104 Developing the farm oper-
ating plan. 

(a) An applicant or borrower must 
submit a farm operating plan to the 
Agency, upon request, for loan making 
or servicing purposes. 

(b) An applicant or borrower may re-
quest Agency assistance in developing 
the farm operating plan. 

(c) The farm operating plan will be 
based on accurate and verifiable infor-
mation. 

(1) Historical information will be 
used as a guide. 

(2) Positive and negative trends, mu-
tually agreed upon changes and im-
provements, and current input prices 
will be taken into consideration when 
arriving at reasonable projections. 

(3) Projected yields will be calculated 
according to the following priorities: 

(i) The applicant or borrower’s own 
production records for the previous 3 
years; 

(ii) The per-acre actual production 
history of the crops produced by the 
farming operation used to determine 
Federal crop insurance payments, if 
available; 

(iii) FSA Farm Program actual yield 
records; 

(iv) County averages; 
(v) State averages. 
(4) If the applicant or borrower’s pro-

duction history has been substantially 
affected by a disaster declared by the 
President or designated by the Sec-
retary of Agriculture, or the applicant 
or borrower has had a qualifying loss 
from such disaster but the farming op-
eration was not located in a declared or 
designated disaster area, the applicant 
or borrower may: 

(i) Use county average yields, or 
state average yields if county average 
yields are not available, in place of the 
disaster year yields; or 

(ii) Exclude the production year with 
the lowest actual or county average 
yield if their yields were affected by 
disasters during at least 2 of the 3 
years. 

(d) Unit prices for agricultural com-
modities established by the Agency 
will generally be used. Applicants and 
borrowers that provide evidence that 
they will receive a premium price for a 
commodity may use a price above the 
price established by the Agency. 

(e) Except as provided in paragraph 
(f) of this section, the applicant or bor-
rower must sign the final farm oper-
ating plan prior to approval of any loan 
or servicing action. 

(f) If the Agency believes the appli-
cant or borrower’s farm operating plan 
is inaccurate, or the information upon 
which it is based cannot be verified, 
the Agency will discuss and try to re-
solve the concerns with the applicant 
or borrower. If an agreement cannot be 
reached, the Agency will make loan ap-
proval and servicing determinations 
based on the Agency’s revised farm op-
erating plan. 

§ 761.105 Year-end analysis. 

(a) The Agency conducts a year-end 
analysis at its discretion or if the bor-
rower: 

(1) Has received any direct loan ex-
cept for streamlined CLs, chattel sub-
ordination, or primary loan servicing 
action within the last year; 

(2) Is financially distressed or delin-
quent; 

(3) Has a loan deferred, excluding de-
ferral of an installment under subpart 
B of part 766; or 

(4) Is receiving a limited resource in-
terest rate on any loan. 

(b) To the extent practicable, the 
year-end analysis will be completed 
within 60 days after the end of the busi-
ness year or farm budget planning pe-
riod and must include: 

(1) An analysis comparing actual in-
come, expenses, and production to pro-
jected income, expenses, and produc-
tion for the preceding production cycle; 
and 
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(2) An updated farm operating plan. 

[72 FR 63285, Nov. 8, 2007, as amended at 75 
FR 54013, Sept. 3, 2010] 

§§ 761.106–761.200 [Reserved] 

Subpart D—Allocation of Farm 
Loan Programs Funds to State 
Offices 

§ 761.201 Purpose. 
(a) This subpart addresses: 
(1) The allocation of funds for direct 

and guaranteed FO, CL, and OL loans; 
(2) The establishment of socially dis-

advantaged target participation rates; 
and 

(3) The reservation of loan funds for 
beginning farmers. 

(b) The Agency does not allocate EM 
loan funds to State Offices but makes 
funds available following a designated 
or declared disaster. EM loan funds are 
available on a first-come first-served 
basis. 

(c) State funding information is 
available for review in any State Of-
fice. 

[72 FR 63285, Nov. 8, 2007, as amended at 75 
FR 54013, Sept. 3, 2010] 

§ 761.202 Timing of allocations. 
The Agency’s National Office allo-

cates funds for FO, CL, and OL loans to 
the State Offices on a fiscal year basis, 
as made available by the Office of Man-
agement and Budget. However, the Na-
tional Office will retain control over 
the funds when funding or administra-
tive constraints make allocation to 
State Offices impractical. 

[72 FR 63285, Nov. 8, 2007, as amended at 75 
FR 54013, Sept. 3, 2010] 

§ 761.203 National reserves for Farm 
Ownership and Operating loans. 

(a) Reservation of funds. At the start 
of each fiscal year, the National Office 
reserves a portion of the funds avail-
able for each direct and guaranteed 
loan program. These reserves enable 
the Agency to meet unexpected or jus-
tifiable program needs during the fiscal 
year. 

(b) Allocation of reserved funds. The 
National Office distributes funds from 
the reserve to one or more State Of-
fices to meet a program need or Agency 
objective. 

§ 761.204 Methods of allocating funds 
to State Offices. 

FO, CL, and OL loan funds are allo-
cated to State Offices using one or 
more of the following allocation meth-
ods: 

(a) Formula allocation, if data, as 
specified in § 761.205, is available to use 
the formula for the State. 

(b) Administrative allocation, if the 
Agency cannot adequately meet pro-
gram objectives with a formula alloca-
tion. The National Office determines 
the amount of an administrative allo-
cation on a case-by-case basis. 

(c) Base allocation, to ensure funding 
for at least one loan in each State, Dis-
trict, or County Office. In making a 
base allocation, the National Office 
may use criteria other than those used 
in the formula allocation, such as his-
torical Agency funding information. 

[72 FR 63285, Nov. 8, 2007, as amended at 75 
FR 54013, Sept. 3, 2010] 

§ 761.205 Computing the formula allo-
cation. 

(a) The formula allocation for FO, 
CL, or OL loan funds is equal to: 

(1) The amount available for alloca-
tion by the Agency minus the amounts 
held in the National Office reserve and 
distributed by base and administrative 
allocation, multiplied by 

(2) The State Factor, which rep-
resents the percentage of the total 
amount of the funds for a loan program 
that the National Office allocates to a 
State Office. 

formula allocation = (amount available for 
allocation¥national reserve¥base alloca-
tion¥administrative allocation) × State 
Factor 

(b) To calculate the State Factor, the 
Agency: 

(1) Uses the following criteria, data 
sources, and weights: 
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Criteria Loan type criterion is 
used for Data source 

Weight for 
FO loans 
(percent) 

Weight for 
OL loans 
(percent) 

Farm operators with sales of $2,500–$39,999 
and less than 200 days work off the farm.

FO, CL, and OL loans U.S. Census of Agri-
culture.

15 15 

Farm operators with sales of $40,000 or more 
and less than 200 days work off farm.

FO, CL, and OL loans U.S. Census of Agri-
culture.

35 35 

Tenant farm operators ....................................... FO, CL, and OL loans U.S. Census of Agri-
culture.

25 20 

3-year average net farm income ....................... FO, CL, and OL loans USDA Economic Re-
search Service.

15 15 

Value of farm real estate assets ....................... FOs and CLs ............... USDA Economic Re-
search Service.

10 N/A 

Value of farm non-real estate assets ................ OL loans ...................... USDA Economic Re-
search Service.

N/A 15 

(2) Determines each State’s percent-
age of the national total for each cri-
terion; 

(3) Multiplies the percentage for each 
State determined in paragraph (b)(2) of 
this section by the applicable weight 
for that criterion; 

(4) Sums the weighted criteria for 
each State to obtain the State factor. 

[72 FR 63285, Nov. 8, 2007, as amended at 75 
FR 54013, Sept. 3, 2010] 

§ 761.206 Pooling of unobligated funds 
allocated to State Offices. 

The Agency periodically pools unob-
ligated FO, CL, and OL loan funds that 
have been allocated to State Offices. 
When pooling these funds, the Agency 
places all unobligated funds in the ap-
propriate National Office reserve. The 
pooled funds may be retained in the na-
tional reserve or reallocated to the 
States. 

[72 FR 63285, Nov. 8, 2007, as amended at 75 
FR 54013, Sept. 3, 2010] 

§ 761.207 Distribution of loan funds by 
State Offices. 

A State Office may distribute its al-
location of loan funds to District or 
County level using the same allocation 
methods that are available to the Na-
tional Office. State Offices may reserve 
a portion of the funds to meet unex-
pected or justifiable program needs 
during the fiscal year. 

§ 761.208 Target participation rates for 
socially disadvantaged groups. 

(a) General. (1) The Agency estab-
lishes target participation rates for 
providing FO, CL, and OL loans to 
members of socially disadvantaged 
groups. 

(2) The Agency sets the target par-
ticipation rates for State and County 
levels annually. 

(3) When distributing loan funds in 
counties within Indian reservations, 
the Agency will allocate the funds on a 
reservation-wide basis. 

(4) The Agency reserves and allocates 
sufficient loan funds to achieve these 
target participation rates. The Agency 
may also use funds that are not re-
served and allocated for socially dis-
advantaged groups to make or guar-
antee loans to members of socially dis-
advantaged groups. 

(b) FO and CL, loans based on ethnicity 
or race. The FO and CL, loan target 
participation rate based on ethnicity 
or race in each: 

(1) State is equal to the percent of 
the total rural population in the State 
who are members of such socially dis-
advantaged groups. 

(2) County is equal to the percent of 
rural population in the county who are 
members of such socially disadvan-
taged groups. 

(c) OL loans based on ethnicity or race. 
The OL loan target participation rate 
based on ethnicity or race in each: 

(1) State is equal to the percent of 
the total number of farmers in the 
State who are members of such socially 
disadvantaged groups. 

(2) County is equal to the percent of 
the total number of farmers in the 
county who are members of socially 
disadvantaged ethnic groups. 

(d) Women farmers. (1) The target par-
ticipation rate for women farmers in 
each: 

(i) State is equal to the percent of 
farmers in the State who are women. 
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(ii) County is equal to the percent of 
farmers in the county who are women. 

(2) In developing target participation 
rates for women, the Agency will con-
sider the number of women who are 
current farmers and potential farmers. 

[72 FR 63285, Nov. 8, 2007, as amended at 75 
FR 54013, Sept. 3, 2010] 

§ 761.209 Loan funds for beginning 
farmers. 

Each fiscal year, the Agency reserves 
a portion of direct and guaranteed FO 
and OL loan funds for beginning farm-
ers in accordance with section 346(b)(2) 
of the Act. 

§ 761.210 CL funds. 

(a) The following applicants and con-
servation projects will receive priority 
for CL funding: 

(1) Beginning farmer or socially dis-
advantaged farmer, 

(2) An applicant who will use the loan 
funds to convert to a sustainable or or-
ganic agriculture production system as 
evidenced by one of the following: 

(i) A conservation plan that states 
the applicant is moving toward a sus-
tainable or organic production system, 
or 

(ii) An organic plan, approved by a 
certified agent and the State organic 
certification program, or 

(iii) A grant awarded by the Sustain-
able Agriculture Research and Edu-
cation (SARE) program of the National 
Institute of Food and Agriculture, 
USDA. 

(3) An applicant who will use the loan 
funds to build conservation structures 
or establish conservation practices to 
comply with 16 U.S.C. 3812 (section 1212 
of the Food Security Act of 1985) for 
highly erodible land. 

(b) [Reserved] 

[75 FR 54013, Sept. 3, 2010] 

§ 761.211 Transfer of funds. 

If sufficient unsubsidized guaranteed 
OL funds are available, then beginning 
on: 

(a) August 1 of each fiscal year, the 
Agency will use available unsubsidized 
guaranteed OL loan funds to make ap-
proved direct FO loans to beginning 
farmers and socially disadvantaged 

farmers under the Downpayment loan 
program; and 

(b) September 1 of each fiscal year 
the Agency will use available unsub-
sidized guaranteed OL loan funds to 
make approved direct FO loans to be-
ginning farmers. 

[72 FR 63285, Nov. 8, 2007, as amended at 73 
FR 74345, Dec. 8, 2008. Redesignated at 75 FR 
54013, Sept. 3, 2010] 

PART 762—GUARANTEED FARM 
LOANS 

Sec. 
762.1–762.100 [Reserved] 
762.101 Introduction. 
762.102 Abbreviations and definitions. 
762.103 Full faith and credit. 
762.104 Appeals. 
762.105 Eligibility and substitution of lend-

ers. 
762.106 Preferred and certified lender pro-

grams. 
762.107–762.109 [Reserved] 
762.110 Loan application. 
762.111–762.119 [Reserved] 
762.120 Applicant eligibility. 
762.121 Loan purposes. 
762.122 Loan limitations. 
762.123 Insurance and farm inspection re-

quirements. 
762.124 Interest rates, terms, charges, and 

fees. 
762.125 Financial feasibility. 
762.126 Security requirements. 
762.127 Appraisal requirements. 
762.128 Environmental and special laws. 
762.129 Percent of guarantee and maximum 

loss. 
762.130 Loan approval and issuing the guar-

antee. 
762.131–762.139 [Reserved] 
762.140 General servicing responsibilities. 
762.141 Reporting requirements. 
762.142 Servicing related to collateral. 
762.143 Servicing distressed accounts. 
762.144 Repurchase of guaranteed portion 

from a secondary market holder. 
762.145 Restructuring guaranteed loans. 
762.146 Other servicing procedures. 
762.147 Servicing shared appreciation agree-

ments. 
762.148 Bankruptcy. 
762.149 Liquidation. 
762.150 Interest assistance program. 
762.151–762.158 [Reserved] 
762.159 Pledging of guarantee. 
762.160 Assignment of guarantee. 

AUTHORITY: 5 U.S.C. 301 and 7 U.S.C. 1989. 

SOURCE: 64 FR 7378, Feb. 12, 1999, unless 
otherwise noted. 
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